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A. IDENTITY OF PETITIONER 

 Petitioner John Blaine Reed, appellant below, asks this Court to 

review the decision of the Court of Appeals referenced below. 

B. COURT OF APPEALS DECISION 

 Reed seeks review of the Court of Appeals decision in State v. Reed, 

No. 78678-4-I (Slip Op. filed August 31, 2020).  A copy of the slip opinion 

is attached as Appendix A.  A copy of the order denying Reed’s Motion to 

Reconsider entered on September 29, 2020, is attached as Appendix B. 

C. REASONS WHY REVIEW SHOULD BE GRANTED 

 Review is warrant under RAP 13.4(b)(1) because the decision in 

State v. Reed, supra, conflicts with several of this Court’s prior decision. 

D. ISSUE PRESENTED 

 Reed was charged with two counts of aggravated first degree murder 

and one count of second degree unlawful possession of a firearm. The 

prosecution alleged he intentionally killed his former neighbors.  Reed 

admitted killing his former neighbors but claimed he did so in self-defense.  

A jury convicted Reed of aggravated first degree murder, second degree 

murder and unlawful possession of a firearm. 

 On appeal, Reed claimed the prosecutor violated the Rules of 

Professional Conduct and committed flagrant and ill-intentioned 

misconduct during cross examination of Reed by stating “That is not 
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correct” when Reed claimed one of the State’s witnesses lost his job in law 

enforcement for lying under oath.  The Court of Appeals agreed the 

prosecutor’s comment constituted misconduct but concluded any resulting 

prejudice could have been cured by an instruction. 

 Does the Court of Appeals decision conflict with this Court’s 

numerous decisions reversing criminal conviction for similar violations of 

RPCs? 

E. STATEMENT OF THE CASE 

 1. Procedural Facts 

 On May 19, 2016, the Snohomish County Prosecutor charged Reed 

with two counts of first degree premeditated murder and one count of 

second degree unlawful possession of  firearm.  CP 275-76; RCW 

9A.32.030(1); RCW 9.41.040(2).  The prosecutor alleged that on or about 

April 11, 2016, Reed and his younger brother, Tony Reed (“Tony”), 

murdered Reed’s former neighbors, Monique Patenaude and Patrick Shunn, 

and that Reed also unlawfully possessed a firearm in light of having 

previous felony convictions.  CP 277-83.  

 Through a series of amendments to the information, Reed’s brother 

Tony was omitted from the charges, firearm enhancement allegations were 

added to the murder charges, and an aggravating factor allegation was added 

asserting the murders involved more than one victim, that the murders were 
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part of a common scheme or plan, or the result of a single act of Reed, and 

that Shunn was killed to conceal the commission of a crime or to protect the 

identity of a person committing a crime..  CP 231-32, 261-62, 270-74; RCW 

9A.32.030(1)(a); RCW 10.95.020(9) & (10); RCW 9.94A.533(3) & .825; 

RCW 9.41.010. 

 A trial was held April 26th through May 30, 2018, before the 

Honorable Bruce I. Weiss, Judge.  1RP 2-2883; 2RP 3-148.1  A jury 

convicted Reed for second degree murder of Patenaude, aggravated first 

degree murder of Shunn, and second degree unlawful possession of a 

firearm.  CP 122, 124-25.  The jury found both murders were committed 

while armed with a firearm, and that the murder of Shunn was done to 

conceal the commission of a crime or the identity of a person committing a 

crime.  CP 117, 120-21. 

 Reed was sentenced to life without the possibility of parole for the 

aggravated murder plus 60 months for the firearm enhancement, a 

concurrent 12 months for the unlawful firearm possession and a consecutive 

220 months for the second degree murder, plus an additional 60-month 

firearm enhancement.  CP 39-53; 1RP 2918. 

 
1 There are twenty volumes of verbatim report of proceedings referenced as 
follows: 1RP – eighteen consecutively paginated volumes for the dates of 
April 26, 2018, May 7-11, 14-18, 21-25 & 30, 2018; 2RP – May 29, 2018; 
and 3RP – November 2, 2016 (filed but not cited in this brief). 
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 The Court of Appeals affirmed Reed’s judgment and sentence in an 

unpublished decision.  Appendix A. 

 2. Substantive Facts 

 The Court of Appeals decision accurately and adequately sets forth 

the relevant facts.  Appendix A at 1-4.  In summary, Reed was a neighbor 

of Shunn and Patenaude until he sold his land to Snohomish County a 

couple of years after and as a result of the 2014 Oso landslide.  Despite the 

sale, Reed would periodically return to the property to retrieve belongings.  

Shunn and Patenaude had reported Reed to authorities for doing so and did 

not want him on the property, which had to be accessed through their 

property. 

 On April 11, 2016, Reed was at the property retrieving more 

belongings.  According to Reed, Shunn and Patenaude confronted him and 

pointed guns at him.  Reed testified he acted in self-defense when he 

disarmed and shot them both.  He admitted he then panicked, which led to 

an attempt to hide their bodies on the hillside above his former property 

known as the “Whitman Bench.” 

 The prosecution, however, sought to prove Reed intentionally killed 

them. The prosecution theory was that he killed them in retaliation for 

turning him into authorities for various things over the years, including his 

continued use of the land after it was sold to the county.   
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 This petition challenges that part of the Court of Appeals decision 

that concluded there was prosecutorial misconduct, but it could have been 

cured by a defense objection followed by a curative instruction disregard 

the misconduct.  Specifically, as part of the prosecution, the State presented 

the testimony of former Texas law enforcement officer Bruce Cheeks and a 

former neighbor of Reed’s, who claimed that shortly after the landslide 

Reed expressed anger at those responsible for the slide and claimed he knew 

his way around the hillside above his property, known as the “Whitman 

Bench,” and that he could hide someone there where they would not be 

found.  1RP 1157-58.  At trial, Reed denied making such a comment, and 

then claimed Cheeks lost his job for lying under oath.  1RP 2805.  The 

prosecutor responded, “That is not correct.”  Id.  

F. ARGUMENTS 

1. REVIEW IS WARRANT BECAUSE THE COURT OF 
APPEALS DECISION CONFLICTS WITH PRIOR 
DECISIONS OF THIS COURT REGARDING 
PROSECUTORIAL MISCONDUCT. 

 
 The Court of Appeals rejected Reed’s claim the prosecutor 

committed flagrant and ill-intentioned misconduct when he responded in 

front of the jury, “That is not Correct” in response to Reed’s claim Cheeks 

lost his job for lying under oath.  Appendix at 9-13.  This Court should grant 
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review of that decision because it conflicts with several of this Court’s prior 

decisions involving similar misconduct. 

 A defendant should prevail on a claim of prosecutorial misconduct 

when it is established “‘that the prosecutor's conduct was both improper and 

prejudicial in the context of the entire record and the circumstances at 

trial.’”  State v. Magers, 164 Wn.2d 174, 191, 189 P.3d 126 (2008) (quoting 

State v. Hughes, 118 Wn. App. 713, 727, 77 P.3d 681 (2003) (citing State 

v. Stenson, 132 Wn.2d 668, 727, 940 P.2d 1239 (1997))); accord State v. 

Ish, 170 Wn.2d 189, 195, 241 P.3d 389 (2010); State v. Dhaliwal, 150 

Wn.2d 559, 578, 79 P.3d 432 (2003).  A defendant meets this burden if it is 

proved “there is a substantial likelihood [that] the instances of misconduct 

affected the jury's verdict.”  Magers, 164 Wn.2d at 191, 189 P.3d 126 

(alteration in original) (quoting State v. Pirtle, 127 Wn.2d 628, 672, 904 

P.2d 245 (1995)); accord Dhaliwal, 150 Wn.2d at 578; State v. Russell, 125 

Wn.2d 24, 85, 882 P.2d 747 (1994). 

 A prosecuting attorney represents the people and presumptively acts 

with impartiality in the interest of justice.  State v. Fisher, 165 Wn.2d 727, 

746, 202 P.3d 937 (2009).  As a quasi-judicial officer, a prosecutor must 

temper courtroom zeal for the sake of fairness to the defendant.  Id. 

 Prosecutors engages in improper vouching when they express 

personal beliefs as to the veracity of a witness or indicate evidence not 
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presented at trial supports the testimony of a witness.  Ish, 170 Wn.2d at 

196.  But the veracity of a witness is an issue reserved for the trier of fact, 

which in Reed’s case was a jury.  Id. 

 Prosecutorial misconduct which denies a defendant a fair trial 

violates the constitutional right to due process.  In re Glasmann, 175 Wn.2d 

696, 704, 286 P.3d 673 (2012) (citing State v. Davenport, 100 Wn.2d 757, 

762, 675 P.2d 1213 (1984)).  In the case of error raised for the first time on 

appeal, the misconduct must be so flagrant and ill-intentioned that an 

instruction would not have cured the prejudice.  Id. at 704 (quoting State v. 

Thorgerson, 172 Wn.2d 438, 443, 258 P.3d 43 (2011)). 

 Because the prosecutor here violated Reed’s constitutional  

rights, the constitutional harmless error standard applies.  State v. Easter, 

130 Wn.2d 228, 241, 922 P.2d 1285 (1996).  The State must prove beyond 

a reasonable doubt the misconduct did not contribute to the verdict.  

Chapman v. California, 386 U.S. 18, 24, 87 S. Ct. 824, 17 L. Ed. 2d 705 

(1967).  Alternatively, when reviewing evidentiary errors, a new trial is 

necessary “where there is a risk of prejudice and ‘no way to know what 

value the jury placed upon the improperly admitted evidence.’”  Salas v. Hi-

Tech Erectors, 168 Wn.2d 664, 673, 230 P.3d 583, 587 (2010) (quoting 

Thomas v. French, 99 Wn.2d 95, 105, 659 P.2d 1097 (1983)).   

 Deciding whether to reverse a case because of misconduct is not  
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deciding whether there is sufficient evidence to justify upholding the 

verdicts but is instead a question of whether there is a substantial likelihood 

the misconduct affected the jury’s verdict.  Glassman, 175 Wn.2d at 711 

(citing Dhaliwal, 150 Wn.2d at 578)).  It has been previously noted that 

trained and experienced prosecutors “do not risk appellate reversal of a 

hard-fought conviction by engaging in improper trial tactics unless the 

prosecutor feels that those tactics are necessary to sway the jury in a close 

case.”  State v. Fleming, 83 Wn. App. 209, 215, 921 P.2d 1076 (1996).    

 The Rules of Professional Conduct (RPC) prohibit prosecutors from 

referring to matters not supported by admissible evidence, asserting 

personal knowledge of facts except as a witness at trial, and stating personal 

opinions as to the credibility of a witness.  Specifically, RPC 3.4 provides: 

A lawyer shall not: 
. . .  
(e)  in trial, allude to any matter that the lawyer does not 
reasonably believe is relevant or that will not be supported 
by admissible evidence, assert personal knowledge of facts 
in issue except when testifying as a witness, or state a 
personal opinion as to the justness of a cause, the credibility 
of a witness, the culpability of a civil litigant or the guilt or 
innocence of an accused. 
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Examples of cases in which prosecutor violate this rule include State 

v. Walker, 182 Wn.2d 463, 478, 341 P.3d 976, 985 (2015),2 State v. 

Monday, 171 Wn. 2d 667, 677-78, 257 P.3d 551, 556–57 (2011),3 and  State 

v. Belgarde, 110 Wn.2d 504, 507-08, 755 P.2d 174, 176 (1988).4  Reed’s 

case can be added to the list. 

 Here the prosecutor’s assertion before the jury that Reed’s claim 

Cheeks lost his job for lying under oath was “not correct” violated the 

prohibition under RPC 3.4(e) and therefore constitutes misconduct.  As the 

Court of Appeals decision notes, the State correctly conceded it was 

misconduct.  Appendix A at 9.  The Court of Appeals also correctly 

concluded: 

 The prosecutor’s statements were prejudicial 
because they were opinions about Cheek and Reed’s 
credibility. Whether Cheek or Reed testified truthfully was 
for the jury to determine. The prosecutor could have called 
into question Reed’s credibility and truthfulness through 

 
2 In Walker, the prosecutor used a PowerPoint presentation that included 
multiple altered with inflammatory captions and superimposed text 
suggesting jurors to convict because the defendant was a callous and greedy 
person who spent the robbery proceeds on video games and lobster. 
 
3 In Monday, the prosecutor injected his personal opinions that “black folks”  
have an “antisnitch” code in an attempt to discredit his own witnesses. 
 
4 In Belgarde, the prosecutor likened the American Indian Movement, 
which defendant was a member of, to “Kadafi” and “Sean Fin” and 
described them as “a deadly group of madmen” and “butchers that kill 
indiscriminately.” 



-10- 
 

questioning rather than stating, “That is not correct.” 
 

Appendix at 12. 

 With regard to Reed’s claim an instruction could not cure the 

resulting prejudice, however, the Court of Appeals reasoned: 

We disagree. Courts frequently instruct jurors to disregard 
or limit their use of much more prejudicial evidence. For 
example, when courts admit evidence of a defendant’s prior 
criminal history, jurors’[sic] are instructed on the limited 
purpose for which they are to consider that evidence. Here, 
an appropriate instruction would have cured any prejudice. 
Also, because Reed admitted to killing Shunn and Patenaude 
and hiding their bodies, we are persuaded that the 
prosecutor’s prejudicial statements were harmless beyond a 
reasonable doubt and do not require reversal. 
 

Appendix A at 12-13. 

   In light of this Court’s decisions over the past 30 years consistently 

condemning prosecutors violating of RPC 3.4 (e) by reversing the resulting 

convictions, [i]t is deeply troubling that an experienced prosecutor[5] . . 

would resort to such tactics.”  Monday, 171 Wn.2d at 678.  Given the well-

established rule against attorney’s asserting in trial personal knowledge 

about facts at issue, the prosecutor’s improper remark constitutes flagrant 

misconduct.   

 
5 According to the WSBA Legal Directory, Prosecutor Craig S. Matheson 
was admitted to the Washington State Bar in 1989.  See 
https://www.mywsba.org/PersonifyEbusiness/LegalDirectory/LegalProfile
.aspx?Usr_ID=000000018556  It does not, however, indicate how long he 
has been a prosecutor. 
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 The prosecutor’s remark was also ill-intentioned because it 

explicitly told jurors Reed was lying.  The prosecutor exacerbated the 

prejudicial effect of his improper remarks by referencing Reed’s claim 

Cheeks was a liar in closing argument and claimed Reed lied to jurors 

during his testimony.  2RP 76, 132.   

The prosecutor's argument is likely to have significant 
persuasive force with the jury.  Accordingly, the scope of 
argument must be consistent with the evidence and marked 
by the fairness that should characterize all of the prosecutor's 
conduct.  Prosecutorial conduct in argument is a matter of 
special concern because of the possibility that the jury will 
give special weight to the prosecutor's arguments, not only 
because of the prestige associated with the prosecutor's 
office but also because of the fact-finding facilities 
presumably available to the office. 
 

American Bar Association Standards for Criminal Justice std. 3–5.8 (cited 

with approval in Glasmann, 175 Wn.2d at 706). 

 Once the prosecutor responded “That is not correct” to Reed’s claim 

Cheeks lost his job for lying under oath, no curative instruction could have 

cured the prejudice to Reed’s defense.  The prosecutor’s remark told jurors 

the State knew Cheeks was not a liar and Reed was.  Instructing jurors to 

disregard this statement would not have removed the taint it created on 

Reed’s credibility, which was essential to his self-defense claim.   

 The Court of Appeals decision finding the prosecutor violation of 

RPC 3.4(e) does not warrant reversal of Reed’s judgment and sentence 
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conflicts with this Court’s decision in Walker, supra, Monday, supra, 

andError! Bookmark not defined. Belgarde, supra.  This Court’s review 

of that decision is therefore warranted under RAP 13.4(b)(1).  

G. CONCLUSION 

 For the reasons stated, this Court should grant review. 

  DATED this 26th day of October 2020. 
 
    Respectfully submitted, 
 
    Nielsen Koch, PLLC 
 
    _________________________________ 
    CHRISTOPHER GIBSON,  
    WSBA No. 25097 
    Office ID No. 91051 
 
    Attorneys for Petitioner 
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 
 

 STATE OF WASHINGTON, 

   Respondent, 
v. 

 
JOHN BLAINE REED, 

   Appellant. 
 

  
No. 78678-4-I 
 
DIVISION ONE 
 
UNPUBLISHED OPINION 
 
 

 

LEACH, J. — John Blaine Reed appeals his convictions for aggravated first 

degree murder, second degree murder, and unlawful possession of a firearm.  He 

claims that several trial court decisions about the admission of evidence denied him his 

constitutional right to present a defense.  Reed also argues prosecutorial misconduct 

deprived him of a fair trial and that the cumulative error doctrine applies.  We disagree 

and affirm.   

FACTS 

John Blaine Reed owned property on Whitman Road, which bordered the North 

Fork of the Stillaguamish River.  He accessed this property by a gated easement road 

he shared with adjacent neighbors Patrick Shunn and Monique Patenaude.  Reed and 

these neighbors argued about the use of the easement road and the gate.  

FILED 
8/31/2020 

Court of Appeals 
Division I 

State of Washington 
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The March 22, 2014 Oso landslide damaged Reed’s property.  FEMA provided 

Snohomish County with funds to purchase properties impacted by the Oso landslide.  

On March 30, 2016, Snohomish County bought Reed’s property for $97,000 and told 

Reed that he could not visit the property without a “right of entry” permit. 

On April 4, 2016, Patenaude contacted Snohomish County to report Reed for 

squatting and trespassing on his former property.  When a Snohomish County Parks 

Department team went to Reed’s former property to survey it, Patenaude told them that 

she was afraid of Reed remaining on the property. 

On April 7, 2016, Reed and his brother Tony Reed went to the house of his 

former neighbors, Shelly and David Dick.1  He complained that Shunn and Patenaude 

would not let him onto his former property to retrieve his belongings. 

At 9:06 a.m. on April 11, 2016, Reed called and spoke to Shelly.  He asked 

Shelly if Shunn and Patenaude were home.  Reed told Shelly he wanted to retrieve 

some belongings from his former property but feared Shunn and Patenaude would 

report him.  Shunn had already left his house to go to work, but Patenaude was home.  

When Reed called Shelly again at 9:47 a.m., she told him that Patenaude was gone.  

Reed drove over and parked his truck at Shelly and David’s house at 10:25 a.m.  He 

went from there to his former property. 

Patenaude returned home at about 11:00 a.m.  Shunn returned home at 

2:57 p.m.  Around 3 p.m., Shunn and Patenaude showed up while Reed was collecting 

his belongings.  They got in an argument.  Reed shot Patenaude three times and then 

                                            
1 For clarity, we refer to Shelly, David, and Tony by their first names.   
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shot Shunn once.  Reed put Shunn’s body in the back of Shunn’s Land Rover and 

Patenaude’s body in the backseat of her Jeep.  He drove and parked the cars down the 

shared easement road closer to his former property.  Then he drove away. 

The next day, Reed enlisted Tony to help drive the victims’ cars off a cliff and 

bury their bodies in the woods.  When they reached the cars, Reed wrapped each body 

in plastic tarps to hide them from view of the easement gate’s security camera as they 

drove out of the property.  Then, Reed drove Shunn’s Land Rover and Tony drove 

Patenaude’s Jeep to a clearing.  The brothers hid the cars so they would not be spotted.  

They dug a grave, carried the bodies to the grave, removed the tarps, and buried the 

bodies.  Then the brothers walked back to the cars.  Reed drove and Tony followed him 

to the edge of a cliff.  Tony drove Patenaude’s Jeep off the edge of the cliff and into the 

Rollins Creek ravine by putting the car in first gear and jumping out while it was moving.  

Reed tried to drive Shunn’s Land Rover off the cliff, but it got stuck on a tree. 

Using cell phone data and a helicopter, Snohomish County Search and Rescue 

members found Shunn and Patenaude’s missing cars.  Inside the cars, police observed 

blood pooling, smearing, and splatter.  Police also obtained residential surveillance 

footage showing both Shunn and Patenaude’s cars driving toward where they were 

found at 3:31 a.m. on April 12, 2016. 

On April 14, 2016, Reed and Tony learned the police found the victims’ cars. 

They decided to flee to Arizona.  On April 18, they crossed the border to Mexico.   

Shunn and Patenaude’s bodies were discovered on May 23, 2016.  Shunn had 

one gunshot wound below and behind his left ear that went through his brain stem.  
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Patenaude had gunshot wounds between the base of her neck and left shoulder, on the 

back of her skull, and on her right forearm.  The medical examiner determined the right 

forearm wound was “not necessarily a defensive wound” but was consistent with one.  

The medical examiner could not determine the exact position Shunn and Patenaude 

were in when they were shot. 

On July 21, 2016, Reed was arrested in Mexico and turned over to U.S. 

authorities. 

A jury trial occurred from April 26, 2018 to May 30, 2018.  The jury convicted 

Reed of first degree murder of Shunn, second degree murder of Patenaude, and 

second degree unlawful possession of a firearm.  Reed appeals. 

STANDARD OF REVIEW 

We use a two-step process to review a claim that an evidentiary ruling violated a 

defendant’s “right to present a defense.”2  First, we review the challenged evidentiary 

ruling under an abuse of discretion standard.  Then, if necessary, we review de novo 

whether the ruling violated a defendant's constitutional “right to present a defense.”3  

We review claims of prosecutorial misconduct for abuse of discretion.4  “A court abuses 

its discretion when its decision adopts a view that no reasonable person would take or 

that is based on untenable grounds or reasons.”5   

                                            
2 State v. Arndt, 194 Wn.2d 784, 797-98, 453 P.3d 696 (2019); State v. Jones, 

168 Wn.2d 713, 719-21, 230 P.3d 576 (2010). 
3 Arndt, 194 Wn.2d at 797-98. 
4 State v. Ish, 170 Wn.2d 189, 195-96, 241 P.3d 389 (2010).  State v. Schef, 192 

Wn.2d 350, 393-95, 429 P.3d 776 (2018), State v. Thorgerson, 172 Wn.2d 438, 442-44, 
448, 258 P.3d 43 (2011). 

5 State v. Boyle, 183 Wn. App. 1, 12-13, 335 P.3d 954 (2014). 
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ANALYSIS 
 
I. Evidentiary Rulings and the Right to Present a Defense 

Reed argues the trial court’s decision to strike David’s testimony that the victims 

carried firearms and to admit certain testimony from Detective Bilyeu unfairly interfered 

with and deprived him of his right to present a defense. 

Criminal defendants have a constitutional right to “a meaningful opportunity to 

present a complete defense.”6  The Sixth Amendment of the United States Constitution 

and article I, section 22 of the Washington State Constitution guarantee a defendant the 

right to present testimony in their defense.7  “A defendant’s right to an opportunity to be 

heard in his defense, including the rights to examine witnesses against him and to offer 

testimony, is basic in our system of jurisprudence.”8  

a. Testimony of Neighbor David Dick 

Reed argues the trial court abused its discretion in striking David’s testimony that 

the victims carried firearms because he has a constitutional right to present a defense.  

He argues David’s testimony is relevant to his defense. 

On cross-examination, defense counsel asked David if he knew “Patrick and 

Monique to carry firearms around the Whitman Road area?”  David said “yes.”  The 

State objected, arguing the question exceeded the scope of the direct testimony.  The 

trial court agreed and instructed the jury to disregard David’s answer. 

                                            
6 State v. Donald, 178 Wn. App. 250, 263-64, 316 P.3d 1081 (2013) (citing Crane 

v. Kentucky, 476 U.S. 683, 690, 106 S. Ct. 2142, 90 L. Ed. 2d 636 (1986)). 
7 U.S. CONST. amend. VI; CONST. art. I, § 22; State v. Duarte Vela, 200 Wn. App. 

306, 317, 402 P.3d 281 (2017) (citing State v. Hudlow, 99 Wn.2d 1, 14, 659 P.2d 514 
(1983)). 

8 Jones, 168 Wn.2d at 720. 
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On appeal, Reed acknowledges that nothing prevented him from calling David as 

his own witness and asking the same questions.  So, the trial court’s decision to strike 

David’s testimony did not prevent or deprive Reed from presenting a defense because 

he could have presented the stricken evidence in this manner.  Reed cites no case 

holding that the defendant has a constitutional right to present their case during the 

presentation of the State’s case. 

Reed also argues the trial court abused its discretion in striking David’s testimony 

because the State “opened the door” to evidence of Shunn and Patenaude’s firearm 

ownership and usage.  Because the trial court did not prevent Reed from presenting a 

defense, we do not reach this argument. 

Similarly, the State argues that any exclusion of evidence that Patenaude was 

armed on other occasions was harmless.  Because the trial court’s evidentiary ruling did 

not deprive Reed of his right to present a defense, we need not reach this claim. 

 
b. Testimony of Detective David Bilyeu 

Reed argues the trial court should not have admitted Snohomish County Sheriff 

Detective Bilyeu’s testimony, that “violence had been visited upon” Shunn and 

Patenaude in their cars, because it was not the proper foundation and it was 

speculative. 

Bilyeu visited the scene of the victims’ cars in the ravine and collected evidence 

from Patenaude’s Jeep.  He testified, “We knew their vehicles had blood in them, so we 

knew something had occurred, but we didn’t know yet whether it was firearm related.” 

The questioning continued: 



No. 78678-4-I/7 
 

7  
 

 
Q. And I guess that leads to my next question is that it was clear, based 
upon what had been discovered at the car-recovery site that some 
violence had been visited on both Monique and Patrick; correct?  

MR. SAYLES: I’m going to object. It calls for speculation.  
THE COURT: At this point, I’ll sustain it. You have to lay more of a 
foundation probably through a different witness. 

Q. (By Mr. Matheson) Well, okay. Detective Bilyeu, when you hiked down 
to the bottom of the ravine at Rollins Creek and you looked inside the 
Jeep, were you able to visualize what appeared to be bloodstains inside 
that vehicle? 
A. There was blood spatter all over every section of the interior, yes. 
Q. Okay. And as an experienced homicide detective, would that lead you 
to the conclusion that violence had been visited upon somebody inside 
that car? 
A. There was no question. 

MR. SAYLES: Objection. Calls for speculation. 
THE COURT: Overruled. 

A. There was no question that was absolutely the case. 
Q. (By Mr. Matheson) When the Land Rover was pulled by the tow truck 
onto that clear-cut, did you have an opportunity to visually look inside the 
rear cargo area? 
A. I did. 
Q. And did you see what appeared to be a fairly voluminous bloodstain in 
the cargo area? 
A. Yes. It wasn’t as much as the Jeep, but yes, there was a significant 
amount of blood in the Land Rover. 
Q. And based upon your experience as a homicide detective, did it appear 
clear to you that violence had been inflicted upon somebody, in 
relationship to that cargo area?  
A. Yes. 

First, Reed asserts Bilyeu testified that, based on the blood evidence, Shunn and 

Patenaude were killed in their cars.  Reed misconstrues Bilyeu’s statements.  Bilyeu 

testified that “violence had been visited” or “inflicted” upon somebody in the cars.  He 

did not testify that Shunn or Patenaude were killed in their cars. 

Second, Reed argues Bilyeu’s testimony was inadmissible because it was 

foundationless, speculative, improper expert testimony, and improper lay opinion 

testimony.  We “may refuse to review any claim of error which was not raised in the trial 
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court.”9  “When the trial court overrules a specific objection and admits evidence, ‘we 

will not reverse on the basis that the evidence should have been excluded under a 

different rule which could have been, but was not, argued at trial.’”10  Here, defense 

counsel objected on the basis of speculation only.  Reed raises the issues of 

foundation, expert testimony, and lay opinion testimony for the first time on appeal.  So, 

we do not review them. 

Third, Reed’s appeal brief does not address why the testimony was speculative.  

“This court will not consider claims insufficiently argued by the parties.”11  Because 

Reed does not present a sufficient argument, we do not consider whether the testimony 

was speculative. 

So, Reed’s claim that the trial court should not have admitted Bilyeu’s testimony 

fails. 

c. Prejudice 

Reed also argues the trial court’s evidentiary rulings unfairly prejudiced him.  We 

disagree.  The exclusion of David’s testimony did not unfairly prejudice Reed because 

he could have called David as a witness and presented the stricken testimony.  So, this 

ruling did not deprive him of the opportunity to present his defense.  Bilyeu’s testimony 

was not prejudicial because there was ample evidence that Reed killed Shunn and 

Patenaude, including Reed’s own admission. 
 

                                            
9 RAP 2.5(a). 
10 State v. Korum, 157 Wn.2d 614, 648, 141 P.3d 13 (quoting State v. Ferguson, 

100 Wn.2d 131, 138, 667 P.2d 68 (1983)). 
11 State v. Elliott, 114 Wn.2d 6, 15, 785 P.2d 440 (1990). 
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II. Prosecutorial Misconduct 

Reed argues that certain prosecutorial misconduct warrants reversal of the 

judgment and sentence.  The State concedes the State improperly alluded to matters 

outside the record at trial.  But, it argues that the error was harmless and does not 

require reversal. 

Bruce Cheek also lived on Whitman Road.  Cheek testified that after the 2014 

Oso landslide, Cheek and Reed met cutting firewood on the side of a road in their 

neighborhood.  Reed invited Cheek to his property and showed him the damage caused 

by the landslide.  Cheek testified that Reed “lost most of his property…And [the 

landslide] had really devastated his access, his driveway coming in.”  Reed was 

agitated and said he was going to repair his land and “he didn’t care who tried to stop 

him.”  Cheek also testified that Reed said he knew his way around the land and “he 

could hide someone up there, and they would never be found.” 

On cross-examination Reed denied making these statements to Cheek and 

claimed that Cheek had been fired for lying.  The prosecutor told Reed his testimony 

was incorrect. 

 
Q. Do you remember the portion of the discussion where you were telling 
him that you can make people disappear up on the bench? 
A. I never told him that. I think about how many times you meet a person, 
the first half hour they’re telling you they’re going to kill people and bury 
them. That doesn’t happen.  
Q. Okay. But again, that’s kind of an ongoing theme here today, isn’t it, 
with people that have recounted conversations –  
A. Mr. Cheek’s lost his job from lying under oath. 
Q. That is not correct. 
A. That’s what he told me, and his son confirmed it. 
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During the State’s closing argument, the prosecutor said, “And [Reed’s] story is, 

‘Oh, he’s a liar. He got fired for lying.’ Well, I would suggest to you if that had been true, 

the defense would have…put evidence of that forward.”  The prosecutor also said, “And 

Bruce Cheek told law enforcement all about it before they even found the bodies exactly 

where John Reed told Bruce [Cheek] they would be found. So [Reed’s] been thinking 

about that aspect of the plan since 2014.”  Defense counsel did not object. 

We review claims of prosecutorial misconduct for abuse of discretion.12  A 

prosecutor’s misconduct may deny the appellant their constitutional right to a fair trial.13  

To prevail on a claim of prosecutorial misconduct, the appellant must show the 

comments were improper and prejudicial.14  To show prejudice, the appellant must 

demonstrate a substantial likelihood that the prosecutor’s misconduct affected the 

outcome of the trial.15  “The issue is whether the comments deliberately appealed to the 

jury’s passion and prejudice and encouraged the jury to base the verdict on the 

improper argument rather than properly admitted evidence.”16  If the misconduct cannot 

be remedied, and is material to the outcome of the trial, the appellant is denied their 

right to a fair trial.17 

                                            
12 Ish, 170 Wn.2d at 196. 
13 In re Glasmann, 175 Wn.2d 696, 703-04, 286 P.3d 673 (2012). 
14 Ish, 170 Wn.2d at 195 (citing State v. Warren, 165 Wn.2d 17, 26, 195 P.3d 940 

(2008)). 
15 In re Glasmann, 175 Wn.2d at 704. 
16 In re Glasmann, 175 Wn.2d at 711. 
17 State v. Vassar, 188 Wn. App. 251, 256, 352 P.3d 856 (2015). 
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We evaluate the propriety of the prosecutor’s conduct and whether any improper 

conduct prejudiced the appellant by reviewing the challenged statements in the context 

of the entire case.18 

It is misconduct for a prosecutor to express their “personal belief as to the 

veracity of the witness” or the “credibility of a witness.”19  “Whether a witness has 

testified truthfully is entirely for the jury to determine.”20  But, “a prosecutor is allowed to 

comment on a defendant’s failure to support her own factual theories.”21 

The State argues that because defense counsel did not object at trial, the 

prosecutorial misconduct claim is not properly before this court.  We disagree.  When an 

appellant fails to object at trial to the challenged conduct, and raises a misconduct issue 

for the first time on appeal, they must show the “misconduct was so flagrant and ill 

intentioned” that a jury instruction could not have cured any resulting prejudice.22  We 

consider whether the appellant “received a fair trial in light of the prejudice caused by 

the violation of existing prosecutorial standards and whether that prejudice could have 

been cured with a timely objection.”23  We review Reed’s claim to determine if the 

prosecutor’s statements were flagrant and ill intentioned misconduct and if the trial court 

could have cured any prejudice with a jury instruction after a timely objection. 

                                            
18 Thorgerson, 172 Wn.2d at 442-43. 
19 Ish, 170 Wn.2d at 196. 
20 Ish, 170 Wn.2d at 196. 
21 Vassar, 188 Wn. App. at 260. 
22 In re Glasmann, 175 Wn.2d at 704 (citing Thorgerson, 172 Wn.2d at 443 

(quoting State v. Russell, 125 Wn.2d 24, 86, 882 P.2d 747 (1994))). 
23 State v. Walker, 182 Wn.2d 463, 478, 341 P.3d 976 (2015) (citing State v. 

Emery, 174 Wn.2d 741, 762, 278 P.3d 653 (2012)). 
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The prosecutor’s statements were prejudicial because they were opinions about 

Cheek and Reed’s credibility.  Whether Cheek or Reed testified truthfully was for the 

jury to determine.  The prosecutor could have called into question Reed’s credibility and 

truthfulness through questioning rather than stating, “That is not correct.” 

Reed argues the court’s jury instructions did not cure the prejudice caused by the 

prosecutor’s misconduct.  The State argues the statement was not evidence and could 

not be considered by the jury.  The State points to a jury instruction that provides, 
 
The lawyers’ remarks, statements, and arguments are intended to help 
you understand the evidence and apply the law. It is important, however, 
for you to remember that the lawyers’ statements are not evidence. The 
evidence is the testimony and the exhibits. The law is contained in my 
instructions to you. You must disregard any remark, statement, or 
argument that is not supported by the evidence or the law in my 
instructions. 

While this jury instruction states, “the lawyers’ statements are not evidence,” no 

instruction told the jury to disregard the prosecutor’s specific statements.  So, the cited 

jury instruction does not cure the prejudice. 

Reed also contends that no instruction could have cured the prejudice caused by 

the prosecutor vouching for Cheek’s credibility.  We disagree.  Courts frequently instruct 

jurors to disregard or limit their use of much more prejudicial evidence.  For example, 

when courts admit evidence of a defendant’s prior criminal history, jurors’ are instructed 

on the limited purpose for which they are to consider that evidence.  Here, an 

appropriate instruction would have cured any prejudice.  Also, because Reed admitted 

to killing Shunn and Patenaude and hiding their bodies, we are persuaded that the 
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prosecutor’s prejudicial statements were harmless beyond a reasonable doubt and do 

not require reversal.24 
 
III. Cumulative Error Doctrine 

Reed argues the cumulative error doctrine applies.  He seeks reversal and 

remand for a new trial.  We disagree and find that it does not. 

The cumulative error doctrine applies when a combination of trial errors denies 

the accused a fair trial though one of the errors alone would not warrant reversal.25  

Even when we decide that each error standing alone would otherwise be harmless, 

cumulative error may warrant reversal of a trial court decision.26  But, if the errors are 

few and do not affect the trial’s outcome, we will not find cumulative error.27 

Here, each of the errors Reed raises were harmless and did not affect the trial’s 

outcome.  Reed admitted to killing Shunn and Patenaude.  He claimed that he acted in 

self-defense.  Reed acknowledges that nothing prevented him from calling David as his 

own witness.  Even without Bilyeu’s testimony, overwhelming evidence shows that 

Reed killed Shunn and Patenaude and stored their bodies in their respective cars.  And, 

while the prosecutor’s statements about Cheek were improper and prejudicial, in light of 

the other evidence, the statements were harmless.  So, the cumulative error doctrine 

does not apply. 

                                            
24 The State also argues that Reed’s statement was inadmissible under 

ER 608(b).  Because the State’s prejudicial statements were harmless, we do not reach 
this claim. 

25 Emery, 174 Wn.2d at 766. 
26 Weber, 159 Wn.2d at 279. 
27 Weber, 159 Wn.2d at 279. 
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CONCLUSION 

We affirm.  The trial court’s evidentiary rulings did not deprive Reed of his right to 

present a defense and did not prejudice him.  The prosecutor’s misconduct during its 

cross-examination of Reed, and its prejudicial statements during closing argument, 

could have been cured by a jury instruction.  They were also harmless and do not 

require reversal because Reed admitted to killing Shunn and Patenaude and hiding 

their bodies.  And, the cumulative error doctrine does not apply. 

 
 

 

WE CONCUR: 
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 The appellant, John Blaine Reed, having filed a motion for reconsideration herein, 

and a majority of the panel having determined the motion should be denied; now, therefore, 

it is hereby 

 ORDERED the motion for reconsideration be, and the same is, hereby denied. 

  
 
       FOR THE COURT: 
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